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3. Witnesses (§ 293%*) — Privilege— "Proceeding." — A witness tes- 
tifying before the grand jury relative to violations of section 145a, 
Code Supp. 1910, is entitled to the immunity afforded by subsection 
9, whether the grand jury's investigation results in an indictment, 
presentment, or information, or not; such inquiry by the grand jury 
constituting a "proceeding." 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. § 1011; 
Dec. Dig. § 293^.* 13 Va.-W. Va. Enc. Dig. 974.] 

4. Witnesses (§ 304*) — Privilege — Statutory Protection. — Under 
such subsection 9, a person who testified before the grand jury 
relative to violations of section 145a, Code Supp. 1910, at a particular 
election, can be compelled to testify on the trial of a person charged 
with accepting a bribe to vote at the same election for a particular 
candidate, under section 3853, although his testimony incriminates 
himself; that section affording immunity from prosecution under 
Code 1904, § 145a, or any other election law, coextensive with the 
constitutional privilege of silence. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. §§ 1051, 
1052; Dec. Dig. § 304.* 13 Va.-W. Va. Enc. Dig. 974.] 

Error to Circuit Court, Lee County. 

C. R. Flanary, a witness on the trial of Dock Burchett for 
crime, was adjudged guilty of contempt of court, and he brings 
error. Affirmed. 

/. C. Noel, J. W . Orr, and M. G. Ely, for plaintiff in error. 
Samuel W.- Williams, Atty. Gen., E. E. Skaggs, and E. W. 
Pennington, for the Commonwealth. 



CARPENTER v. GRAY. 
June 13, 1912. 
[75 S. E. 300.] 

1. Account, Action on (§ 11*) — Verification — Sufficiency. — Where a 
notary public's certificate attached to plaintiff's declaration stated 
that J. E. G. made oath that the foregoing account against W. R. C. 
was just, true, and correct, and due in a stated amount, with interest 
thereon from a stated date, it was sufficient to entitle plaintiff to the 
benefit of Code 1904, § 3286, providing that when the plaintiff shall 
file an affidavit, by himself or his agent, verifying the account, the 
defendant shall not be permitted to file a plea in bar, but plaintiff 
shall be entitled to judgment, unless the defendant shall file a verified 
denial, and it was immaterial that it did not specifically state that 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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J. E. G. was the plaintiff, or that the account and the affidavit claimed 
interest from different dates; substantial compliance with the statute 
being sufficient. 

[Ed. Note. — For other cases, see Account, Action on, Cent. Dig. 
§§ 32-36; Dec. Dig. § 11.* 2 Va.-W. Va. Enc. Dig. 57.] 

2. Account, Action on (§ 12*) — Verification — Judgment — Waiver 
and Estoppel. — A plaintiff in assumpsit may waive or be estopped 
from asserting his right to judgment in his favor for the amount 
claimed by him in his affidavit filed with his declaration as provided 
by this statute, although the defendant has failed to comply with 
those provision-s which entitle him to make a defense to the claim 
asserted. 

[Ed. Note. — For other cases, see Account, Action on, Cent. Dig. 
§ 37; Dec. Dig. § 12.* 2 Va.-W. Va. Enc. Dig. 58.] 

3. Account, Action on (§ 12*) — Verification — Judgment— Waiver. — 
The facts that there was no indorsement on the back of a declaration 
showing that an account and affidavit had been filed therewith, that 
the rule docket did not show that they had been filed and contained 
a statement that it was a writ of inquiry, that the case was placed 
upon the issue docket, and that plaintiff in opposing a motion for a 
continuance made no claim that an affidavit had been filed, or that 
the case should be placed upon the office judgment docket, did not 
indicate that the plaintiff intended to waive his right to a judgment 
under the provision of Code 1904, § 3286, entitling a plaintiff to 
judgment on a verified account not denied under oath by the de- 
fendant. 

[Ed. Note. — For other cases, see Account, Action on, Cent. Dig. 
§ 37; Dec. Dig. § 12.* 2 Va.-W. Va. Enc. Dig. 58.] 

4. Account, Action on (§ 12*) — Verified Account — Waiver. — Nor 
did such facts estop plaintiff from claiming the benefit offered by 
Code 1904, § 3286, since they were within the knowledge of the de- 
fendant, or he had a convenient and available means of acquiring such 
knowledge, and facts known to both parties, or which both have the 
same means of knowing, cannot be the basis of an estoppel. 

[Ed. Note. — For other cases, see Account, Action on, Cent. Dig. 
§ 37; Dec. Dig. § 12.* 2 Va.-W. Va. Enc. Dig. 58.] 

5. Account, Action on (§ 12*) — Verified Account — Right to Judg- 
ment — Waiver. — By consenting to and obtaining a continuance of the 
case after the circuit court had set aside the office judgment and 
permitted the defendant to plead, the plaintiff in assumpsit did not 
waive his right to have judgment under Code 1904, § 3286. 

[Ed. Note. — For other cases, see Account, Action on, Cent. Dig. 
§ 37; Dec. Dig. § 12.* 2 Va.-W. Va. Enc. Dig. 58.] 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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Error to Circuit Court, Brunswick County. 

Action by J. E. Gray against W. R. Carpenter. To judgment 
for plaintiff, writ of error was awarded. Judgment affirmed. 

Marvin Smithey, R. B. Davis, and R. E. Byrd, for plaintiff 
in error. 

Turnbull & Turnbull, for defendant in error 



CERRIGLIO v. PETTIT. 
June 13, 1912. 
[75 S. E. 303.] 

1. Fraud (§ 65*) — Action — Instructions — Representations as to 
Value. — While plaintiff's requested instruction, in an action for deceit 
in the exchange of properties, that if representations were made 
by defendant as to the value of his property, what it was renting 
for and would rent for, and" that loans could be secured on it, and 
these were relied on by plaintiff, and were material, and without 
them plaintiff could not conclude the transaction, and they were 
untrue to the knowledge of defendant, plaintiff was entitled to re- 
cover, was too broad, and so properly modified by a proviso that, 
before they could find for plaintiff, the jury must find said statements 
were made as facts, not opinions of defendant, the proviso would 
have been clearer and less calculated to deceive, had it warned the 
jury against reckless statements of fact, made in disregard of whether 
they were true or false. 

[Ed. Note. — For other cases, see Fraud, Cent. Dig. §§ 72-74; Dec. 
Dig. § 65.* 6 Va.-W. Va. Enc. Dig. 454.] 

2. Fraud (§ 65*) — Action — Instructions — Reliance on Misrepresen- 
tations. — Plaintiff, in an action for deceit in exchange of properties, 
is entitled to an instruction that, if the jury believe plaintiff had not 
equal means of information with defendant in relation to his prop- 
erty, and, knowing this, defendant made representations as to its 
value, what it rented for, and what amount of loan could be procured 
on it, then, if defendant asserts that plaintiff did not rely on such 
representations, the evidence that he did not must be of the clearest 
and most satisfactory character, and not of. mere inferences or im- 
plication. 

[Ed. Note. — For other cases, see Fraud, Cent. Dig. §§ 72-74; Dec. 
Dig. # § 65.* 6 Va.-W. Va. Enc. Dig. 454 et seq.] 

3. Principal and Agent (§ 158*) — Representations— Effect as to 
Principal.— The agent of plaintiff, in an exchange of properties with 

♦For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



